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§580.01 Purpose.

The purpose of this part is to imple-
ment the authority granted to the Sec-
retary of Energy in section 401 of the
Natural Gas Policy Act of 1978, Public
Law 95-621, 92 Stat. 3394-3395 (1978).

§580.02 Definitions.

(a) Terms defined in section 2 of the
Natural Gas Policy Act of 1978 shall
have the same meaning, as applicable,
for purposes of this part, unless further
defined in paragraph (b) of this section.

(b) The following definitions are ap-
plicable to this part:

(1) Commercial establishment means
any establishment, (including institu-
tions and local, state and federal gov-
ernment agencies) engaged primarily
in the sale of goods or services, where
natural gas is used for purposes other
than those involving manufacturing or
electric power generation.

(2) Essential agricultural use means
any use of natural gas:

(i) For agricultural production, nat-
ural fiber production, natural fiber
processing, food processing, food qual-
ity maintenance, irrigation pumping,
crop drying; or

(ii) As a process fuel or feedstock in
the production of fertilizer, agricul-
tural chemicals, animal feed, or food
which the Secretary of Agriculture de-
termines is necessary for full food and
fiber production.
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(3) Essential agricultural user means
any person who uses natural gas for an
essential agricultural use as defined in
paragraph (b)(2) of this section.

(4) Hospital means a facility whose
primary function is delivering medical
care to patients who remain at the fa-
cility, including nursing and convales-
cent homes. Outpatient clinics or doc-
tors’ offices are not included in this
definition.

(5) High-priority use means any use of
natural gas by a high-priority user as
defined in paragraph (a)(6) of this sec-
tion.

(6) High-priority user means, in no spe-
cific order, any person who uses nat-
ural gas:

(i) In a residence, or

(ii) In a commercial establishment in
amounts of less than 50 Mcf on a peak
day; or

(iii) In any school or hospital; or

(iv) For minimum plant protection
when operations are shut down, for po-
lice protection, for fire protection, in a
sanitation facility, in a correctional fa-
cility, or for emergency situations pur-
suant to 18 CFR 2.78(a)(4).

(T) Interstate pipeline means any per-
son engaged in natural gas transpor-
tation subject to the jurisdiction of the
Federal Energy Regulatory Commis-
sion under the Natural Gas Act.

(8) Residence means a dwelling using
natural gas predominately for residen-
tial purposes such as space heating, air
conditioning, hot water heating, cook-
ing, clothes drying, and other residen-
tial uses, and includes apartment
buildings and other multi-unit residen-
tial buildings.

(9) School means a facility, the pri-
mary function of which is to deliver in-
struction to regularly enrolled stu-
dents in attendance at such facility.
Facilities used for both educational
and non-educational activities are not
included under this definition unless
the latter are merely incidental to the
delivery of instruction.
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§580.03 Curtailment priorities.

(a) Notwithstanding any provision of
law other than section 401(b) of the
Natural Gas Policy Act of 1978, or any
other rule, regulation, or order of the
Department of Energy, the Federal En-
ergy Regulatory Commission or their
predecessor agencies, and to the max-
imum extent practicable, no curtail-
ment plan of an interstate pipeline
may provide for curtailment of deliv-
eries of natural gas for any essential
agricultural use, unless:

(1) Such curtailment does not reduce
the quantity of natural gas delivered
for such use below the use requirement
certified by the Secretary of Agri-
culture under section 401(c) of the Nat-
ural Gas Policy Act of 1978 in order to
meet the requirements of full food and
fiber production; or

(2) Such curtailment is necessary in
order to meet the requirements of
high-priority users; or

(3) The Federal Energy Regulatory
Commission, in consultation with the
Secretary of Agriculture, determines,
by rule or order issued pursuant to sec-
tion 401(b) of the Natural Gas Policy
Act of 1978, that use of a fuel (other
than natural gas) is economically prac-
ticable and that the fuel is reasonably
available as an alternative for such es-
sential agricultural use.

(b) Any essential agricultural user
who also qualifies as a high-priority
user shall be a high-priority user for
purposes of paragraph (a) of this sec-
tion.

(c) The specific relative order of pri-
ority for all uses and users of natural
gas, including high-priority and essen-
tial agricultural uses and users, shall
remain as reflected in effective curtail-
ment plans of interstate pipelines filed
with the Federal Energy Regulatory
Commission to the extent that the rel-
ative order of priorities does not con-
flict with paragraph (a) of this section.

(d) Nothing in this rule shall prohibit
the injection of natural gas into stor-
age by interstate pipelines or deliveries
to its customers for their injection into
storage unless it is demonstrated to
the Federal Energy Regulatory Com-
mission that these injections or deliv-
eries are not reasonably necessary to
meet the requirements of high-priority
users or essential agricultural uses.
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Subpart A—General Provisions

§590.100 OMB Control Numbers.

The information collection require-
ments contained in this part have been
approved by the Office of Management
and Budget under Control No. 1903-0081.

§590.101 Purpose and scope.

The purpose of this part is to estab-
lish the rules and procedures required
to be followed by persons to obtain au-
thorizations from DOE to import or ex-
port natural gas under the Natural Gas
Act and by all other persons interested
in participating in a natural gas im-
port or export proceeding before the
agency. This part establishes the pro-
cedural rules necessary to implement
the authorities vested in the Secretary
of Energy by sections 301(b) and 402(f)
of the DOE Act, which have been dele-
gated to the Assistant Secretary.

§590.102 Definitions.

As used in this part:

(a) Assistant Secretary means the As-
sistant Secretary for Fossil Energy or
any employee of the DOE who has been
delegated final decisional authority.

(b) Contested proceeding means a pro-
ceeding:

(1) Where a protest or a motion to in-
tervene, or a notice of intervention, in
opposition to an application or other
requested action has been filed, or

(2) Where a party otherwise notifies
the Assistant Secretary and the other
parties to a proceeding in writing that
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it opposes an application or other re-
quested action.

(c) Decisional employee means the As-
sistant Secretary, presiding officials at
conferences, oral presentations or
trial-type hearings, and any other em-
ployee of the DOE, including consult-
ants and contractors, who are, or may
reasonably be expected to be, involved
in the decision-making process, includ-
ing advising the Assistant Secretary on
the resolution of issues involved in a
proceeding. The term includes those
employees of the DOE assisting in the
conduct of trial-type hearings by per-
forming functions on behalf of the As-
sistant Secretary or presiding official.

(d) DOE means the Department of
Energy, of which FE is a part.

(e) DOE Act means the Department of
Energy Organization Act, Public Law
95-91, 91 Stat. 565 (42 U.S.C. 7101 et seq.).

(f) FE means the Office of The Assist-
ant Secretary for Fossil Energy.

(g) FERC means the Federal Energy
Regulatory Commission.

(h) Interested person means a person,
other than a decisional employee,
whose interest in a proceeding goes be-
yond the general interest of the public
as a whole and includes applicants, in-
tervenors, competitors of applicants,
and other individuals and organiza-
tions, including non-profit and public
interest organizations, and state, local,
and other public officials, with a pro-
prietary, financial or other special in-
terest in the outcome of a proceeding.
The term does not include other federal
agencies or foreign governments and
their representatives, unless the agen-
cy, foreign government, or representa-
tive of a foreign government is a party
to the proceeding.

(i) Natural gas means natural gas and
mixtures of natural gas and synthetic
natural gas, regardless of physical form
or phase, including liquefied natural
gas and gels primarily composed of
natural gas.

(j) NGA means the Natural Gas Act of
June 21, 1938, c. 556, 52 Stat. 821 (15
U.S.C. 717 et seq.).

(k) Off-the-record communication
means a written or oral communica-
tion not on the record which is rel-
evant to the merits of a proceeding,
and about which the parties have not
been given reasonable prior notice of
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the nature and purpose of the commu-
nication and an opportunity to be
present during such communication or,
in the case of a written communica-
tion, an opportunity to respond to the
communication. It does not include
communications concerned solely with
procedures which are not relevant to
the merits of a proceeding. It also does
not include general background discus-
sions about an entire industry or nat-
ural gas markets or communications of
a general nature made in the course of
developing agency policy for future
general application, even though these
discussions may relate to the merits of
a particular proceeding.

(1) Party means an applicant, any per-
son who has filed a motion for and been
granted intervenor status or whose mo-
tion to intervene is pending, and any
state commission which has intervened
by notice pursuant to §590.303(a).

(m) Person means any individual,
firm, estate, trust, partnership, asso-
ciation, company, joint-venture, cor-
poration, United States local, state and
federal governmental unit or instru-
mentality thereof, charitable, edu-
cational or other institution, and oth-
ers, including any officer, director,
owner, employee, or duly authorized
representative of any of the foregoing.

(n) Presiding official means any em-
ployee of the DOE who has been des-
ignated by the Assistant Secretary to
conduct any stage of a proceeding,
which may include presiding at a con-
ference, oral presentation, or trial-type
hearing, and who has been delegated
the authority of the Assistant Sec-
retary to make rulings and issue orders
in the conduct of such proceeding,
other than final opinions and orders,
orders to show cause, emergency in-
terim orders, or conditional decisions
under subpart D and orders on rehear-
ing under subpart E.

(0) Proceeding means the process and
activity, and any part thereof, insti-
tuted by FE either in response to an
application, petition, motion or other
filing under this part, or on its own ini-
tiative, by which FE develops and con-
siders the relevant facts, policy and ap-
plicable law concerning the importa-
tion or exportation of natural gas and
which may lead to the issuance of an
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order by the Assistant Secretary under
subparts D and E.

(p) State commission means the regu-
latory body of a state or municipality
having jurisdiction to regulate rates
and charges for the sale of natural gas
to consumers within the state or mu-
nicipality, or having any regulatory ju-
risdiction over parties involved in the
import or export arrangement.

§590.103 General requirements for fil-
ing documents with FE.

(a) Any document, including but not
limited to an application, amendment
of an application, request, petition,
motion, answer, comment, protest,
complaint, and any exhibit submitted
in connection with such documents,
shall be filed with FE under this part.
Such document shall be considered of-
ficially filed with FE when it has been
received and stamped with the time
and date of receipt by the Office of
Fuels Programs, FE. Documents trans-
mitted to FE must be addressed as pro-
vided in §590.104. All documents and ex-
hibits become part of the record in the
official FE docket file and will not be
returned. An original and fifteen (15)
copies of all applications, filings and
submittals shall be provided to FE. No
specific format is required. Applicants
required to file quarterly reports as a
condition to an authorization need
only file an original and four (4) copies.

(b) Upon receipt by FE, each applica-
tion or other initial request for action
shall be assigned a docket number. Any
petition, motion, answer, request, com-
ment, protest, complaint or other doc-
ument filed subsequently in a docketed
proceeding with FE shall refer to the
assigned docket number. All docu-
ments shall be signed either by the per-
son upon whose behalf the document is
filed or by an authorized representa-
tive. Documents signed by an author-
ized representative shall contain a cer-
tified statement that the representa-
tive is a duly authorized representative
unless the representative has a cer-
tified statement already on file in the
FE docket of the proceeding. All docu-
ments shall also be verified under oath
or affirmation by the person filing, or
by an officer or authorized representa-
tive of the firm having knowledge of
the facts alleged. Each document filed
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with FE shall contain a certification
that a copy has been served as required
by §590.107 and indicate the date of
service. Service of each document must
be made not later than the date of the
filing of the document.

(c) A person who files an application
shall state whether, to the best knowl-
edge of that person, the same or a re-
lated matter is being considered by any
other part of the DOE, including the
FERC, or any other Federal agency or
department and, if so, shall identify
the matter and the agency or depart-
ment.

§590.104 Address for filing documents.

All documents filed under this part
shall be addressed to: Office of Fuels
Programs, Fossil Energy, U.S. Depart-
ment of Energy, Docket Room 3F-056,
FE-50, Forrestal Building, 1000 Inde-
pendence Avenue SW., Washington, DC
20585. All hand delivered documents
shall be filed with the Office of Fuels
Programs at the above address between
the hours of 8 a.m. and 4:30 p.m., Mon-
day through Friday, except Federal
holidays.

§590.105 Computation of time.

(a) In computing any period of time
prescribed or allowed by these regula-
tions, the day of the act or event from
which the designated period of time be-
gins to run is not included. The period
of time begins to run the next day after
the day of the act or event. The last
day of the period so computed is in-
cluded unless it is a Saturday, Sunday,
or legal Federal holiday, in which
event the period runs until the end of
the next day that is neither a Satur-
day, Sunday, nor a legal Federal holi-
day, unless otherwise provided by this
part or by the terms of an FE order.
Documents received after the regular
business hours of 8 a.m. to 4:30 p.m. are
deemed filed on the next regular busi-
ness day.

(b) When a document is required to
be filed with FE within a prescribed
time, an extension of time to file may
be granted for good cause shown.

(c) An order is issued and effective
when date stamped by the Office of
Fuels Programs, FE, after the order
has been signed unless another effec-
tive date is specified in the order.
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§590.106 Dockets.

The FE shall maintain a docket file
of each proceeding under this part,
which shall contain the official record
upon which all orders provided for in
subparts D and E shall be based. The
official record in a particular pro-
ceeding shall include the official serv-
ice list, all documents filed under
§590.103, the official transcripts of any
procedures held under subpart C, and
opinions and orders issued by FE under
subparts D and E, and reports of con-
tract amendments under §590.407. All
dockets shall be available for inspec-
tion and copying by the public during
regular business hours between 8 a.m.
and 4:30 p.m. Dockets are located in the
Office of Fuels Programs, FE, Docket
Room 3F-056, Forrestal Building, 1000
Independence Avenue SW., Washington,
DC 20585.

§590.107

(a) An applicant, any other party to a
proceeding, or a person filing a protest
shall serve a copy of all documents
filed with FE upon all parties unless
otherwise provided in this part. The
copy of a document served upon parties
shall be a true copy of the document
filed with FE, but does not have to be
a copy stamped with the time and date
of receipt by FE. The FE shall main-
tain an official service list for each
proceeding which shall be provided
upon request.

(b) When the parties are not known,
such as during the initial comment pe-
riod following publication of the notice
of application, service requirements
under paragraph (a) of this section may
be met by serving a copy of all docu-
ments on the applicant and on FE for
inclusion in the FE docket in the pro-
ceeding.

(c) All documents required to be
served under this part may be served
by hand, certified mail, registered
mail, or regular mail. It shall be the re-
sponsibility of the serving party to en-
sure that service is effected in a timely
manner. Service is deemed complete
upon delivery or upon mailing, which-
ever occurs first.

(d) Service upon a person’s duly au-
thorized representatives on the official
service list shall constitute service
upon that person.

Service.
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(e) All FE orders, notices, or other
FE documents shall be served on the
parties by FE either by hand, reg-
istered mail, certified mail, or regular
mail, except as otherwise provided in
this part.

§590.108
tions.

Off-the-record communica-

(a) In any contested proceeding under
this part:

(1) No interested person shall make
an off-the-record communication or
knowingly cause an off-the-record com-
munication to be made to any
decisional employee.

(2) No decisional employee shall
make an off-the-record communication
or knowingly cause an off-the-record
communication to be made to any in-
terested person.

(3) A decisional employee who re-
ceives, makes, or knowingly causes to
be made an oral off-the-record commu-
nication prohibited by this section
shall prepare a memorandum stating
the substance of the communication
and any responses made to it.

(4) Within forty-eight (48) hours of
the off-the-record communication, a
copy of all written off-the-record com-
munications or memoranda prepared in
compliance with paragraph (a)(3) of
this section shall be delivered by the
decisional employee to the Assistant
Secretary and to the Deputy Assistant
Secretary for Fuels Programs. The ma-
terials will then be made available for
public inspection by placing them in
the docket associated with the pro-
ceeding.

(5) Requests by a party for an oppor-
tunity to rebut, on the record, any
facts or contentions in an off-the-
record communication may be filed in
writing with the Assistant Secretary.
The Assistant Secretary shall grant
such requests only for good cause.

(6) Upon being notified of an off-the-
record communication made by a party
in violation of this section, the Assist-
ant Secretary may, to the extent con-
sistent with the interests of justice and
the policies of the NGA and the DOE
Act, require the party to show cause
why the party’s claim or interest in
the proceeding should not be dismissed,
denied, disregarded, or otherwise ad-
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§590.202

versely affected on account of the vio-
lation.

(b) The prohibitions of paragraph (a)
of the section shall apply only to con-
tested proceedings and begin at the
time either a protest or a motion to in-
tervene or notice of intervention in op-
position to the application or other re-
quested action is filed with FE, or a
party otherwise specifically notifies
the Assistant Secretary and the other
parties in writing of its opposition to
the application or other requested ac-
tion, whichever occurs first.

§590.109 FE investigations.

The Assistant Secretary or the As-
sistant Secretary’s delegate may inves-
tigate any facts, conditions, practices,
or other matters within the scope of
this part in order to determine whether
any person has violated or is about to
violate any provision of the NGA or
other statute or any rule, regulation,
or order within the Assistant Sec-
retary’s jurisdiction. In conducting
such investigations, the Assistant Sec-
retary or the Assistant Secretary’s del-
egate may, among other things, sub-
poena witnesses to testify, subpoena or
otherwise require the submission of
documents, and order testimony to be
taken by deposition.

Subpart B—Applications for Au-
thorization To Import or Export
Natural Gas

§590.201 General.

(a) Any person seeking authorization
to import or export natural gas into or
from the United States, to amend an
existing import or export authoriza-
tion, or seeking any other requested
action, shall file an application with
the FE under the provisions of this
part.

(b) Applications shall be filed at least
ninety (90) days in advance of the pro-
posed import or export or other re-
quested action, unless a later date is
permitted for good cause shown.

[64 FR 53531, Dec. 29, 1989; 55 FR 14916, Apr.
19, 1990]
§590.202 Contents of applications.

(a) KEach application filed under
§590.201 shall contain the exact legal
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name of the applicant, the names, ti-
tles, and mailing addresses of a max-
imum of two persons for the official
service list, a statement describing the
action sought from FE, the justifica-
tion for such action, including why the
proposed action is not inconsistent
with the public interest, and the FE
docket number, if applicable.

(b) Each application shall include the
matters listed below to the extent ap-
plicable. All factual matters shall be
supported to the extent practicable by
the necessary data or documents. Cop-
ies of relevant documents filed or in-
tended to be filed with FERC may be
submitted to satisfy the requirements
of this section. Topics to be addressed
or described shall include:

(1) The scope of the project, including
the volumes of natural gas involved,
expressed in either Mcf or Bef and their
Btu equivalents, the dates of com-
mencement and completion of the pro-
posed import or export, and the facili-
ties to be utilized or constructed;

(2) The source and security of the
natural gas supply to be imported or
exported, including contract volumes
and a description of the gas reserves
supporting the project during the term
of the requested authorization;

(3) Identification of all the partici-
pants in the transaction, including the
parent company, if any, and identifica-
tion of any corporate or other affili-
ations among the participants;

(4) The terms of the transaction, such
as take-or-pay obligations, make-up
provisions, and other terms that affect
the marketability of the gas;

(5) The provisions of the import ar-
rangement which establish the base
price, volume requirements, transpor-
tation and other costs, and allow ad-
justments during the life of the
project, and a demonstration as to why
the import arrangement is and will re-
main competitive over the life of the
project and is otherwise not incon-
sistent with the public interest;

(6) For proposed imports, the need for
the natural gas by the applicant or ap-
plicant’s prospective customers, in-
cluding a description of the persons
who are expected to purchase the nat-
ural gas; and for proposed exports, the
lack of a national or regional need for
the gas; and
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(7) The potential environmental im-
pact of the project. To the extent pos-
sible, the application shall include a
listing and description of any environ-
mental assessments or studies being
performed on the proposed gas project.
The application shall be updated as the
status of any environmental assess-
ments changes.

(c) The application shall also have
attached a statement, including a
signed opinion of legal counsel, show-
ing that a proposed import or export of
natural gas is within the corporate
powers of the applicant and a copy of
all relevant contracts and purchase
agreements.

(d) The Assistant Secretary or the
Assistant Secretary’s delegate may at
any time require the applicant and
other parties to make supplemental fil-
ings of additional information nec-
essary to resolve issues raised by the
application.

(e) All information and data filed in
support of or against an application
will be placed in the official FE docket
file of the proceeding and will not be
afforded confidential treatment, unless
the party shows why the information
or data should be exempted from public
disclosure and the Assistant Secretary
or Assistant Secretary’s delegate de-
termines that such information or data
shall be afforded confidential treat-

ment. Such determination shall be
made in accordance with 10 CFR
1004.11.

[54 FR 53531, Dec. 29, 1989; 556 FR 18227, May 1,
1990]

§590.203 Deficient applications.

If an application is incomplete or
otherwise deemed deficient, the Assist-
ant Secretary or the Assistant Sec-
retary’s delegate may require the ap-
plicant to submit additional informa-
tion or exhibits to remedy the defi-
ciency. If the applicant does not rem-
edy the deficiency within the time
specified by the Assistant Secretary or
the Assistant Secretary’s delegate, the
application may be dismissed without
prejudice to refiling at another time.

§590.204 Amendment or withdrawal of
applications.

(a) The applicant may amend or sup-
plement the application at any time
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prior to issuance of the Assistant Sec-
retary’s final opinion and order resolv-
ing the application, and shall amend or
supplement the application whenever
there are changes in material facts or
conditions upon which the proposal is
based.

(b) The Assistant Secretary may for
good cause shown by motion of a party
or upon the Assistant Secretary’s own
initiative decline to act on, in whole or
in part, an amendment or supplement
requested by an applicant under para-
graph (a) of this section.

(c) After written notice to FE and
service upon the parties of that notice
an applicant may withdraw an applica-
tion. Such withdrawal shall be effec-
tive thirty (30) days after notice to FE
if the Assistant Secretary does not
issue an order to the contrary within
that time period.

§590.205 Notice of applications.

(a) Upon receipt of an application,
the FE shall publish a notice of appli-
cation in the FEDERAL REGISTER. The
notice shall summarize the proposal.
Except in emergency circumstances,
generally the notice shall provide a
time limit of not less than thirty (30)
days from the notice’s date of publica-
tion in the FEDERAL REGISTER for per-
sons to file protests, comments, or a
motion to intervene or notice of inter-
vention, as applicable. The notice may
also request comments on specific
issues or matters of fact, law, or policy
raised by the application.

(b) The notice of application shall ad-
vise the parties of their right to re-
quest additional procedures, including
the opportunity to file written com-
ments and to request that a con-
ference, oral presentation, or trial-type
hearing be convened. Failure to request
additional procedures at this time shall
be deemed a waiver of any right to ad-
ditional procedures should the Assist-
ant Secretary decide to grant the ap-
plication and authorize the import or
export by issuing a final opinion and
order in accordance with §590.316.

(c) Where negotiations between the
DOE, including FE, and a foreign gov-
ernment have resulted in a formal pol-
icy agreement or statement affecting a
particular import or export proceeding,
FE shall include in the notice of appli-

73

§590.208

cation a description of the terms or
policy positions of that agreement or
statement to the extent they apply to
the proceeding, and invite comment. A
formal policy agreement or statement
affecting a particular import or export
proceeding that is arrived at after pub-
lication of the notice of application
shall be placed on the record in that
proceeding and the parties given an op-
portunity to comment thereon.

§590.206 Notice of procedures.

In all proceedings where, following a
notice of application and the time
specified in the notice for the filing of
responses thereto, the Assistant Sec-
retary determines to have additional
procedures, which may consist of the
filing of supplemental written com-
ments, written interrogatories or other
discovery procedures, a conference,
oral presentation, or trial-type hear-
ing, the Assistant Secretary shall pro-
vide the parties with notice of the pro-
cedures the Assistant Secretary has de-
termined to follow in the proceeding
and advise the parties of their right to
request any additional procedures in
accordance with the provisions of
§590.310. The notice of procedures may
identify and request comments on spe-
cific issues of fact, law, or policy rel-
evant to the proceeding and may estab-
lish a time limit for requesting addi-
tional procedures.

§590.207

A non-refundable filing fee of fifty
dollars ($50) shall accompany each ap-
plication filed under §590.201. Checks
shall be made payable to ‘“‘Treasury of
the United States.”

Filing fees.

§590.208 Small volume exports.

Any person may export up to 100,000
cubic feet of natural gas (14.73 pounds
per square inch at 60 degrees Fahr-
enheit) or the liquefied or compressed
equivalent thereof, in a single ship-
ment for scientific, experimental, or
other non-utility gas use without prior
authorization of the Assistant Sec-
retary.
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§590.209 Exchanges by displacement.

Any importer of natural gas may
enter into an exchange by displace-
ment agreement without the prior au-
thorization of the Assistant Secretary
when the net effect of the exchange is
no different than under the importer’s
existing authorization. An exchange by
displacement is an arrangement where-
by authorized imported volumes are
displaced by other gas for purposes of
storage or flexibility. The term of the
exchange agreement may not exceed
five (b) years, the volumes imported
may not exceed the importer’s existing
import authorization, and no actual
natural gas may flow across the United
States border under the terms of the
exchange agreement. Any importer
who enters into an exchange agreement
pursuant to this section shall file with
FE within fifteen (15) days after the
start up of the exchange, a written de-
scription of the transaction, the exact
volume of natural gas to be displaced,
the name of the purchaser, and the im-
port authorization under which the ex-
change is being carried out.

Subpart C—Procedures

§590.301 General.

The procedures of this subpart are
applicable to proceedings conducted on
all applications or other requested ac-
tions filed under this part. The Assist-
ant Secretary may conduct all aspects
of the procedures of this subpart or
may designate a presiding official pur-
suant to §590.314.

§590.302 Motions and answers.

(a) Motions for any procedural or in-
terlocutory ruling shall set forth the
ruling or relief requested and state the
grounds and the statutory or other au-
thority relied upon. All written mo-
tions shall comply with the filing re-
quirements of §590.103. Motions made
during conferences, oral presentations
or trial-type hearings may be stated
orally upon the record, unless the As-
sistant Secretary or the presiding offi-
cial determines otherwise.

(b) Any party may file an answer to
any written motion within fifteen (15)
days after the motion is filed, unless
another period of time is established by
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the Assistant Secretary or the pre-
siding official. Answers shall be in
writing and shall detail each material
allegation of the motion being an-
swered. Answers shall state clearly and
concisely the facts and legal authori-
ties relied upon.

(c) Any motion, except for motions
seeking intervention or requesting that
a conference, oral presentation or trial-
type hearing be held, shall be deemed
to have been denied, unless the Assist-
ant Secretary or presiding official acts
within thirty (30) days after the motion
is filed.

§590.303 Interventions and answers.

(a) A state commission may inter-
vene in a proceeding under this part as
a matter of right and become a party
to the proceeding by filing a notice of
intervention no later than the date
fixed for filing motions to intervene in
the applicable FE notice or order. If
the period for filing the notice has ex-
pired, a state commission may be per-
mitted to intervene by complying with
the filing and other requirements ap-
plicable to any other person seeking to
become a party to the proceeding as
provided in this section.

(b) Any other person who seeks to be-
come a party to a proceeding shall file
a motion to intervene, which sets out
clearly and concisely the facts upon
which the petitioner’s claim of interest
is based.

(c) A motion to intervene shall state,
to the extent known, the position
taken by the movant and the factual
and legal basis for such positions in
order to advise the parties and the As-
sistant Secretary as to the specific
issues of policy, fact, or law to be
raised or controverted.

(d) Motions to intervene may be filed
at any time following the filing of an
application, but no later than the date
fixed for filing such motions or notices
in the applicable FE notice or order,
unless a later date is permitted by the
Assistant Secretary for good cause
shown and after considering the impact
of granting the late motion of the pro-
ceeding. BEach motion or notice shall
list the names, titles, and mailing ad-
dresses of a maximum of two persons
for the official service list.
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(e) Any party may file an answer to a
motion to intervene, but such answer
shall be made within fifteen (15) days
after the motion to intervene was filed,
unless a later date is permitted by the
Assistant Secretary for good cause
shown. Answers shall be in writing. An-
swers shall detail each material allega-
tion of the motion to intervene being
answered and state clearly and con-
cisely the facts and legal authorities
relied upon. Failure to answer is
deemed a waiver of any objection to
the intervention. This paragraph does
not prevent the Assistant Secretary
from ruling on a motion to intervene
and issuing a final opinion and order in
accordance with §590.316 prior to the
expiration of the fifteen (15) days in
which a party has to answer a motion
to intervene.

(f) If an answer in opposition to a mo-
tion to intervene is timely filed or if
the motion to intervene is not timely
filed, then the movant becomes a party
only after the motion to intervene is
expressly granted.

(g) If no answer in opposition to a
motion to intervene is filed within the
period of time prescribed in paragraph
(e) of this section, the motion to inter-
vene shall be deemed to be granted, un-
less the Assistant Secretary denies the
motion in whole or in part or otherwise
limits the intervention prior to the ex-
piration of the time allowed in para-
graph (e) for filing an answer to the
motion to intervene. Where the motion
to intervene is deemed granted, the
participation of the intervenor shall be
limited to matters affecting asserted
rights and interests specifically set
forth in the motion to intervene, and
the admission of such intervenor to
party status shall not be construed as
recognition by FE that the intervenor
might be aggrieved because of any
order issued.

(h) In the event that a motion for
late intervention is granted, an inter-
venor shall accept the record of the
proceeding as it was developed prior to
the intervention.

§590.304 Protests and answers.

(a) Any person objecting to an appli-
cation filed under §590.201 of this part
or to any action taken by FE under
this part may file a protest. No par-
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ticular form is required. The protest
shall identify the person filing the pro-
test, the application or action being
objected to, and provide a concise
statement of the reasons for the pro-
test.

(b) The filing of a protest, without
also filing a motion to intervene or a
notice of intervention, shall not make
the person filing the protest a party to
the proceeding.

(c) A protest shall be made part of
the official FE docket file in the pro-
ceeding and shall be considered as a
statement of position of the person fil-
ing the protest, but not as establishing
the validity of any assertion upon
which the decision would be based.

(d) Protests shall be served on the ap-
plicant and all parties by the person
filing the protest. If the person filing
the protest is unable to provide service
on any person identified as a party to
the proceeding after a good faith effort,
then FE shall effect service. However,
when the parties are not known, serv-
ice requirements may be met by serv-
ing a copy on the applicant and on FE
as provided in §590.107(b).

(e) Protests may be filed at any time
following the filing of an application,
but no later than the date fixed for fil-
ing protests in the applicable FE notice
or order, unless a later date is per-
mitted by the Assistant Secretary for
good cause shown.

(f) Any party may file an answer to a
protest but such answer must be filed
within fifteen (15) days after the pro-
test was filed, unless a later date is
permitted by the Assistant Secretary
for good cause shown.

[564 FR 53531, Dec. 29, 1989; 55 FR 14916, Apr.
19, 1990]

§590.305 Informal discovery.

The parties to a proceeding may con-
duct discovery through use of proce-
dures such as written interrogatories
or production of documents. In re-
sponse to a motion by a party, the As-
sistant Secretary or presiding official
may determine the procedures to be
utilized for discovery if the parties
cannot agree on such procedures.

§590.306 Subpoenas.

(a) Subpoenas for the attendance of
witnesses at a trial-type hearing or for
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the production of documentary evi-
dence may be issued upon the initiative
of the Assistant Secretary or presiding
official, or upon written motion of a
party or oral motion of a party during
a conference, oral presentation, or
trial-type hearing, if the Assistant Sec-
retary or presiding official determines
that the evidence sought is relevant
and material.

(b) Motions for the issuance of a sub-
poena shall specify the relevance, ma-
teriality, and scope of the testimony or
documentary evidence sought, includ-
ing, as to documentary evidence, speci-
fication to the extent possible of the
documents sought and the facts to be
proven by them, the issues to which
they relate, and why the information
or evidence was not obtainable through
discovery procedures agreed upon by
the parties.

(c) If service of a subpoena is made by
a United States Marshal or a Deputy
United States Marshal, service shall be
evidenced by their return. If made by
another person, that person shall af-
firm that service has occurred and file
an affidavit to that effect with the
original subpoena. A witness who is
subpoenaed shall be entitled to witness
fees as provided in §590.315(c).

§590.307

(a) Upon motion filed by a party, the
Assistant Secretary or presiding offi-
cial may authorize the taking of testi-
mony of any witness by deposition. Un-
less otherwise directed in the author-
ization issued, a witness being deposed
may be examined regarding any matter
which is relevant to the issues involved
in the pending proceeding.

(b) Parties authorized to take a depo-
sition shall provide written notice to
the witness and all other parties at
least ten (10) days in advance of the
deposition unless such advance notice
is waived by mutual agreement of the
parties.

(c) The requesting motion and notice
shall state the name and mailing ad-
dress of the witness, delineate the sub-
ject matters on which the witness is
expected to testify, state the reason
why the deposition should be taken, in-
dicate the time and place of the deposi-
tion, and provide the name and mailing

Depositions.
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address of the person taking the depo-
sition.

(d) A witness whose testimony is
taken by deposition shall be sworn in
or shall affirm concerning the matter
about which the witness has been
called to testify before any questions
are asked or testimony given. A wit-
ness deposed shall be entitled to wit-
ness fees as provided in §590.315(c).

(e) The moving party shall file the
entire deposition with FE after it has
been subscribed and certified. No por-
tion of the deposition shall constitute
a part of the record in the proceedings
unless received in evidence, in whole or
in part, by the Assistant Secretary or
presiding official.

§590.308 Admissions of facts.

(a) At any time prior to the end of a
trial-type hearing, or, if there is no
trial-type hearing, ©prior to the
issuance of a final opinion and order
under §590.404, any party, the Assistant
Secretary, or the presiding official may
serve on any party a written request
for admission of the truth of any mat-
ters at issue in the proceeding that re-
late to statements or opinions of fact
or of the application of law to fact.

(b) A matter shall be considered ad-
mitted and conclusively established for
the purposes of any proceeding in
which a request for admission is served
unless, within fifteen (15) days of such
time limit established by the Assistant
Secretary or presiding official, the
party to whom the request is directed
answers or objects to the request. Any
answer shall specifically admit or deny
the matter, or set forth in detail the
reasons why the answering party can-
not truthfully admit or deny the mat-
ter. An answering party may not give
lack of information or knowledge as a
reason for failure to admit or deny, un-
less the answering party states that,
after reasonable inquiry, the answering
party has been unable to obtain suffi-
cient information to admit or deny. If
an objection is made, the answering
party shall state the reasons for the
objection.

(c) If the Assistant Secretary or pre-
siding official determines that an an-
swer to a request for admission does
not comply with the requirements of
this section, the Assistant Secretary or
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presiding official may order either that
the matter is admitted or that an
amended answer be served.

(d) A copy of all requests for admis-
sion and answers thereto shall be filed
with FE in accordance with §590.103.
Copies of any documents referenced in
the request shall be served with the re-
quest unless they are known to be in
the possession of the other parties.

(e) The Assistant Secretary or pre-
siding official may limit the number of
requests for admission of facts in order
to expedite a proceeding through elimi-
nation of duplicative requests.

§590.309 Settlements.

The parties may conduct settlement
negotiations. If settlement negotia-
tions are conducted during a con-
ference, at the request of one of the
parties, the Assistant Secretary or pre-
siding official may order that the dis-
cussions be off-the-record with no tran-
script of such settlement negotiations
being prepared for inclusion in the offi-
cial record of the proceeding. No offer
of settlement, comment or discussion
by the parties with respect to an offer
of settlement shall be subject to dis-
covery or admissible into evidence
against any parties who object to its
admission.

§590.310 Opportunity for additional
procedures.

Any party may file a motion request-
ing additional procedures, including
the opportunity to file written com-
ments, request written interrogatories
or other discovery procedures, or re-
quest that a conference, oral presen-
tation or trial-type hearing be held.
The motion shall describe what type of
procedure is requested and include the
information required by §§590.311,
590.312 and 590.313, as appropriate. Fail-
ure to request additional procedures
within the time specified in the notice
of application or in the notice of proce-
dure, if applicable, shall constitute a
waiver of that right unless the Assist-
ant Secretary for good cause shown
grants additional time for requesting
additional procedures. If no time limit
is specified in the notice or order, addi-
tional procedures may be requested at
any time prior to the issuance of a
final opinion and order. At any time
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during a proceeding, the Assistant Sec-
retary or presiding official may on his
or her own initiative determine to pro-
vide additional procedures.

[564 FR 53531, Dec. 29, 1989; 55 FR 14916, Apr.
19, 1990]

§590.311 Conferences.

(a) Upon motion by a party, a con-
ference of the parties may be convened
to adjust or settle the proceedings, set
schedules, delineate issues, stipulate
certain issues of fact or law, set proce-
dures, and consider other relevant mat-
ters where it appears that a conference
will materially advance the pro-
ceeding. The Assistant Secretary or
presiding official may delineate the
issues which are to be considered and
may place appropriate limitations on
the number of intervenors who may
participate, if two or more intervenors
have substantially like interests.

(b) A motion by a party for a con-
ference shall include a specific showing
why a conference will materially ad-
vance the proceeding.

(c) Conferences shall be recorded, un-
less otherwise ordered by the Assistant
Secretary or presiding official, and the
transcript shall be made a part of the
official record of the proceeding and
available to the public.

§590.312 Oral presentations.

(a) Any party may file a motion re-
questing an opportunity to make an
oral presentation of views, arguments,
including arguments of counsel, and
data on any aspect of the proceeding.
The motion shall identify the substan-
tial question of fact, law or policy at
issue and demonstrate that it is mate-
rial and relevant to the merits of the
proceeding. The party may submit ma-
terial supporting the existence of sub-
stantial issues. The Assistant Sec-
retary or presiding official ordinarily
will grant a party’s motion for an oral
presentation, if the Assistant Sec-
retary or presiding official determines
that a substantial question of fact, law,
or policy is at issue in the proceeding
and illumination of that question will
be aided materially by such an oral
presentation.

(b) The Assistant Secretary or pre-
siding official may require parties
making oral presentations to file briefs
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or other documents prior to the oral
presentation. The Assistant Secretary
or presiding official also may delineate
the issues that are to be considered at
the oral presentation and place appro-
priate limitations on the number of in-
tervenors who may participate if two
or more intervenors have substantially
like interests.

(c) Oral presentations shall be con-
ducted in an informal manner with the
Assistant Secretary or the presiding of-
ficial and other decisional employees
presiding as a panel. The panel may
question those parties making an oral
presentation. Cross-examination by the
parties and other more formal proce-
dures used in trial-type hearings will
not be available in oral presentations.
The oral presentation may be, but need
not be, made by legal counsel.

(d) Oral presentations shall be re-
corded, and the transcript shall be
made part of the official record of the
proceeding and available to the public.

§590.313 Trial-type hearings.

(a) Any party may file a motion for a
trial-type hearing for the purpose of
taking evidence on relevant and mate-
rial issues of fact genuinely in dispute
in the proceeding. The motion shall
identify the factual issues in dispute
and the evidence that will be pre-
sented. The party must demonstrate
that the issues are genuinely in dis-
pute, relevant and material to the deci-
sion and that a trial-type hearing is
necessary for a full and true disclosure
of the facts. The Assistant Secretary or
presiding official shall grant a party’s
motion for a trial-type hearing, if the
Assistant Secretary or presiding offi-
cial determines that there is a relevant
and material factual issue genuinely in
dispute and that a trial-type hearing is
necessary for a full and true disclosure
of the facts.

(b) In trial-type hearings, the parties
shall have the right to be represented
by counsel, to request discovery, to
present the direct and rebuttal testi-
mony of witnesses, to cross-examine
witnesses under oath, and to present
documentary evidence.

(c) The Assistant Secretary or pre-
siding official upon his or her own ini-
tiative or upon the motion of any party
may consolidate any proceedings in-
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volving common questions of fact in
whole or in part for a trial-type hear-
ing. The Assistant Secretary or pre-
siding official may also place appro-
priate limitations on the number of in-
tervenors who may participate if two
or more intervenors have substantially
like interests.

(d) The Assistant Secretary or pre-
siding official may make such rulings
for trial-type hearings, including delin-
eation of the issues and limitation of
cross-examination of a witness, as are
necessary to obtain a full and true dis-
closure of the facts and to limit irrele-
vant, immaterial, or unduly repetitious
evidence.

(e) At trial-type hearings, the Assist-
ant Secretary or presiding official, or
any other decisional employee directed
by the Assistant Secretary or presiding
official, may call witnesses for testi-
mony or presenting exhibits that di-
rectly relate to a particular issue of
fact to be considered at the hearing.
The Assistant Secretary or presiding
official, or any other decisional em-
ployee directed by the Assistant Sec-
retary or presiding official, may also
question witnesses offered by the par-
ties concerning their testimony.

(f) Trial-type hearings shall be re-
corded, and the transcript shall be
made part of the official record of the
proceeding and available to the public.

§590.314 Presiding officials.

(a) The Assistant Secretary may des-
ignate a presiding official to conduct
any stage of the proceeding, including
officiating at a conference, oral presen-
tation, or trial-type hearing. The pre-
siding official shall have the full au-
thority of the Assistant Secretary dur-
ing such proceedings.

(b) A presiding official at a con-
ference, oral presentation, or trial-type
hearing shall have the authority to
regulate the conduct of the proceeding
including, but not limited to, deter-
mination of the issues to be raised dur-
ing the course of the conference, oral
presentation, or trial-type hearing, ad-
ministering oaths or affirmations, di-
recting discovery, ruling on objections
to the presentation of testimony or ex-
hibits, receiving relevant and material
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evidence, requiring the advance sub-
mission of written testimony and ex-
hibits, ruling on motions, determining
the format, directing that briefs be
filed with respect to issues raised or to
be raised during the course of the con-
ference, oral presentation or trial-type
hearing, questioning witnesses, taking
reasonable measures to exclude dupli-
cative material, and placing limita-
tions on the number of witnesses to be
called by a party.

§590.315 Witnesses.

(a) The Assistant Secretary or pre-
siding official may require that the di-
rect testimony of witnesses in trial-
type hearings be submitted in advance
of the hearing and be under oath, and
in written form.

(b) Witnesses who testify in trial-
type hearings shall be under oath or af-
firmation before being allowed to tes-
tify.

(c) Witnesses subpoenaed pursuant to
§590.306 shall be paid the same fees and
mileage as paid for like services in the
District Courts of the United States.

(d) Witnesses subpoenaed pursuant to
§590.307 shall be paid the same fees and
mileage as paid for like services in the
District Court of the United States.

[564 FR 53531, Dec. 29, 1989; 55 FR 14916, Apr.
19, 1990]

§590.316 Shortened proceedings.

In any proceeding where, in response
to a notice of application or notice of
procedures, if applicable, no party files
a motion requesting additional proce-
dures, including the right to file writ-
ten comments, or the holding of a con-
ference, oral presentation, or trial-type
hearing, or where the Assistant Sec-
retary determines that such requested
additional procedures are not required
pursuant to §§590.310, 590.311, 590.312
and 590.313, the Assistant Secretary
may issue a final opinion and order on
the basis of the official record, includ-
ing the application and all other fil-
ings. In any proceeding in which the
Assistant Secretary intends to deny
the application or grant the applica-
tion with the attachment of material
conditions unknown to, or likely to be
opposed by, the applicant, solely on the
basis of the application and responses
to the notice of application or notice of
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procedures, if applicable, without addi-
tional procedures, the Assistant Sec-
retary shall advise the parties in writ-
ing generally of the issues of concern
to the Assistant Secretary upon which
the denial or material conditions would
be based and provide them with an op-
portunity to request additional proce-
dures pursuant to §§590.310, 590.311,
590.312 and 590.313.

§590.317 Complaints.

(a) Any person may file a complaint
objecting to the actions by any other
person under any statute, rule, order or
authorization applicable to an existing
import or export authorization over
which FE has jurisdiction. No par-
ticular form is required. The complaint
must be filed with FE in writing and
must contain the name and address of
the complainant and the respondent
and state the facts forming the basis of
the complaint.

(b) A complaint concerning an exist-
ing import or export authorization
shall be served on all parties to the
original import or export authorization
proceeding either by the complainant
or by FE if the complainant has made
a good faith effort but has been unable
to effect service.

(c) The Assistant Secretary may
issue an order to show cause under
§590.401, or may provide opportunity
for additional procedures pursuant to
§§590.310, 590.311, 590.312, or §590.313, in
order to determine what action should
be taken in response to the complaint.

Subpart D—Opinions and Orders

§590.401 Orders to show cause.

A proceeding under this part may
commence upon the initiative of the
Assistant Secretary or in response to
an application by any person request-
ing FE action against any other person
alleged to be in contravention or viola-
tion of any authorization, statute,
rule, order, or law administered by FE
applicable to the import or export of
natural gas, or for any other alleged
wrong involving importation or expor-
tation of natural gas over which FE
has jurisdiction. Any show cause order
issued shall identify the matters of in-
terest or the matters complained of
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that the Assistant Secretary is inquir-
ing about, and shall be deemed to be
tentative and for the purpose of fram-
ing issues for consideration and deci-
sion. The respondent named in the
order shall respond orally or in writ-
ing, or both, as required by the order. A
show cause order is not a final opinion
and order.

§590.402 Conditional orders.

The Assistant Secretary may issue a
conditional order at any time during a
proceeding prior to issuance of a final
opinion and order. The conditional
order shall include the basis for not
issuing a final opinion and order at
that time and a statement of findings
and conclusions. The findings and con-
clusions shall be based solely on the of-
ficial record of the proceeding.

§590.403 Emergency interim orders.

Where consistent with the public in-
terest, the Assistant Secretary may
waive further procedures and issue an
emergency interim order authorizing
the import or export of natural gas.
After issuance of the emergency in-
terim order, the proceeding shall be
continued until the record is complete,
at which time a final opinion and order
shall be issued. The Assistant Sec-
retary may attach necessary or appro-
priate terms and conditions to the
emergency interim order to ensure
that the authorized action will be con-
sistent with the public interest.

§590.404 Final opinions and orders.

The Assistant Secretary shall issue a
final opinion and order and attach such
conditions thereto as may be required
by the public interest after completion
and review of the record. The final
opinion and order shall be based solely
on the official record of the proceeding
and include a statement of findings and
conclusions, as well as the reasons or
basis for them, and the appropriate
order, condition, sanction, relief or de-
nial.

§590.405 Transferability.

Authorizations by the Assistant Sec-
retary to import or export natural gas
shall not be transferable or assignable,
unless specifically authorized by the
Assistant Secretary.
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§590.406 Compliance with orders.

Any person required or authorized to
take any action by a final opinion and
order of the Assistant Secretary shall
file with FE, within thirty (30) days
after the requirement or authorization
becomes effective, a notice, under oath,
that such requirement has been com-
plied with or such authorization ac-
cepted or otherwise acted upon, unless
otherwise specified in the order.

§590.407

Any person authorized to import or
export natural gas has a continuing ob-
ligation to give the Assistant Sec-
retary written notification, as soon as
practicable, of any prospective or ac-
tual changes to the information sub-
mitted during the application process
upon which the authorization was
based, including, but not limited to,
changes to: The parties involved in the
import or export arrangement, the
terms and conditions of any applicable
contracts, the place of entry or exit,
the transporters, the volumes accepted
or offered, or the import or export
price. Any notification filed under this
section shall contain the FE docket
number(s) to which it relates. Compli-
ance with this section does not relieve
an importer or exporter from responsi-
bility to file the appropriate applica-
tion to amend a previous import or ex-
port authorization under this part
whenever such changes are contrary to
or otherwise not permitted by the ex-
isting authorization.

Reports of changes.

Subpart E—Applications for
Rehearing

§590.501 Filing.

(a) An application for rehearing of a
final opinion and order, conditional
order, or emergency interim order may
be filed by any party aggrieved by the
issuance of such opinion and order
within thirty (30) days after issuance.
The application shall be served on all
parties.

(b) The application shall state con-
cisely the alleged errors in the final
opinion and order, conditional order, or
emergency interim order and must set
forth specifically the ground or
grounds upon which the application is



Department of Energy

based. If an order is sought to be va-
cated, reversed, or modified by reason
of matters that have arisen since the
issuance of the final opinion and order,
conditional order, or emergency in-
terim order, the matters relied upon
shall be set forth with specificity in
the application. The application shall
also comply with the filing require-
ments of §590.103.

§590.502

The filing of an application for re-
hearing does not operate as a stay of
the Assistant Secretary’s order, unless
specifically ordered by the Assistant
Secretary.

Application is not a stay.

§590.503 Opinion and order on rehear-
ing.

Upon application for rehearing, the
Assistant Secretary may grant or deny
rehearing or may abrogate or modify
the final opinion and order, conditional
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order, or emergency interim order with
or without further proceedings.

§590.504 Denial by operation of law.

Unless the Assistant Secretary acts
upon the application for rehearing
within thirty (30) days after it is filed,
it is deemed to be denied. Such denial
shall constitute final agency action for
the purpose of judicial review.

§590.505 Answers to applications for
rehearing.

No answers to applications for re-
hearing shall be entertained. Prior to
the issuance of any final opinion and
order on rehearing, however, the As-
sistant Secretary may afford the par-
ties an opportunity to file briefs or an-
swers and may order that a conference,
oral presentation, or trial-type hearing
be held on some or all of the issues pre-
sented by an application for rehearing.
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